NURSING HOME CHARTS: Avoiding Legal Disasters
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Barry Burgess and Thomas Quinlen practice with the law firm of McNabb, Bragorgos & Burgess, PLLC.  McNabb, Bragorgos & Burgess represents several nursing homes in the Mid-South region and these attorneys, along with Tom Preston, recently concluded the defense of a two-week nursing home trial in Division 4 of the Shelby County Circuit Court.

Imagine two nursing home residents living in adjacent rooms – both are incontinent, both are unable to move themselves, and both have bedsores acquired outside of the nursing home.  Both of these residents must be turned and repositioned to prevent the development of further bedsores, and both require that the bandages on their existing bedsores be changed regularly.  Now imagine a Certified Nursing Assistant who has charge of these two residents during her shift.  The CNA is running behind schedule, perhaps another CNA did not show up for work or perhaps another resident had some condition, which unexpectedly required extra time.

The CNA is making her rounds and goes into the first resident’s room, turns and repositions the resident, changes the resident’s diaper, and sees that the resident’s bandages are clean, but in her rush, the CNA forgets to write down what she did.  When she goes into the second room, she turns and repositions the resident and changes the resident’s diaper, but then the resident asks for some water, which the CNA gets for the resident.  The CNA moves on to the next resident, but again forgot to write down what she had done and also forgot to look at the second resident’s bandages, which were soaked through and needed to be changed.  The first resident soils her fresh diaper, contaminating a bandage, as soon as the CNA has left the room, and the second resident is left with dirty bandages.  Both develop infections in their bedsores, which turn to sepsis, and they both die a few days later.  When the nursing home, the residents’ families, or attorneys go back and look at these residents’ records, they are blank for the hypothetical CNA’s shift.

In the age of ubiquitous computer use – with the attendant word-processors, spreadsheets, databases, e-mails, printers, scanners and other forms of document creation and preservation – litigators are finding that the ability to obtain and use documents has become increasingly important to the success or failure of litigation.  This development is particularly evident in the arena of elder care.  Simultaneous with, or nearly so, this increase in the general use and availability of documentation, the field of nursing home litigation has experienced an explosion in the number of cases filed.  Juries in Arkansas, Florida, Mississippi and other states have reached verdicts which demonstrate that lawyers cannot safely assume that the value of a life will be calculated based on an individual’s earning capacity and/or life expectancy.  These juries have shown that there is the potential for large damages awards, both compensatory and punitive, even in cases involving Plaintiffs of extremely advanced age with no earning capacity.  How juries decide whether or not to grant one of these large awards is largely based on what the evidence shows with regard to the level and consistency of care rendered by the nursing home. 

Clearly, then, one of the most crucial elements for both defense and plaintiffs’ firms is demonstrating the level and consistency of the care delivered.  The best evidence in this regard is residents’ charts.  Much of the activity in a nursing home setting is required to be documented by federal and state regulations governing long term care.    Depending on the level of a resident’s acuity, nursing home staff are required to document nearly everything – from turning and repositioning, to daily food intake.  The applicable federal and state regulations require that nursing home facilities’ records be complete and accurate.
  The federal regulations set forth the requirement that clinical records for every nursing home resident must be complete, accurately documented, readily accessible, and systematically organized,
 and the facility must retain these records for the period of time required by state law or five years from the date of discharge if no state law requirement exists.

Unfortunately for the nursing home residents and the nursing homes themselves, this documentation can be severely lacking or missing entirely.  Thus, we are left with the question, if something is not documented, how can one determine if it was done?  This question arises repeatedly in nursing home litigation.  The issue lawyers must wrestle with is how to handle records that exist but have gaps in them.  It is logical that if a resident were not fed or hydrated for an extended period of time, the resident would die, but how do attorneys deal with a case in which there are allegations of malnutrition and dehydration, where a resident’s chart shows no feeding or hydrating entries for several days, yet the resident continues living for weeks or months after such gaps?

Nursing home lawsuits are, at root, actions based on an alleged lack of medical care and treatment of a resident.  Plaintiffs typically make claims for various forms of negligence, negligence per se, and medical malpractice.  Defendants frequently counter that the Plaintiff’s claims for negligence should be examined solely under the rubric of the Tennessee Medical Malpractice Act.
  Regardless of which theory the case advances under, causation is an essential element in each of these theories.  Without proving that the alleged breaches of the standard of care or violations of duties owed to the resident were causally related to the injuries complained of, the Plaintiff cannot recover.  Plaintiffs’ counsel’s job is to prove that the alleged breaches of care were the cause in fact and proximate cause of the injuries at issue in the case.

Assisting the Defendant’s case is law stating that evidence of improper charting, which cannot be shown to have been the proximate cause of the complained of injuries, will not support a claim for negligence.
  In the Yeubanks case, the plaintiff brought suit against several physicians and a hospital when her daughter died of injuries sustained in a car collision.  The Plaintiff alleged that the hospital was vicariously liable for the actions of the nurses who failed to record data on the child’s condition for nearly one hour.  When the case was considered on appeal from a directed verdict in favor of the hospital, the Court of Appeals of Tennessee affirmed, holding that the plaintiff had failed to present any proof that the alleged failure to chart for nearly one hour had any causal relationship to the child’s death.  The plaintiff’s downfall was presenting testimony from a surgeon who stated that if there had been proper documentation, then maybe someone would have realized sooner that the child was in shock and needed a CAT scan.  The court held that the surgeon’s testimony did not rise to the level necessary to defeat the hospital’s motion for directed verdict.  Proof of causation in a medical malpractice case requires more than possibilities and may haves.
  

Similarly, in Knight, the plaintiff alleged medical malpractice and outrageous conduct against a hospital arising out of the care of an elderly family member following a hip replacement surgery.  The plaintiff alleged that the physicians and hospital staff caused the patient to sustain anoxic injuries that caused her to fall into a vegetative state.  The plaintiff’s complaint included allegations that the hospital was vicariously liable for the actions of its nurses who allegedly administered excessive fluids, did not keep records for roughly two hours during the patient’s post-operative recovery, and left the patient tied to a gurney with dried vomit on her body.  However, once again, the plaintiff made the mistake of failing to establish causation.  The Court of Appeals of Tennessee affirmed summary judgment in favor of the hospital, holding that the alleged failure to chart and leaving the patient tied to a gurney would not “support a malpractice claim unless [the actions] proximately caused the injuries for which compensation [was] sought.”
  Because there was no evidence that these alleged breaches of care “caused or contributed to the loss of oxygen to [the patient’s] brain or to the brain damage that gave rise to [the] suit,” the hospital was entitled to summary judgment.
Absent a causal connection between improper or incomplete charting and the alleged injuries, evidence of improper or incomplete charting is irrelevant and inadmissible.  Therefore, any evidence concerning improper or incomplete charting that cannot be shown to have been the proximate cause of the alleged injuries should be excluded.

Yet the analysis of incomplete charts does not end with Yeubanks and Knight.  Nursing home cases differ in at least one significant respect from typical negligence and medical malpractice cases, including Yeubanks and Knight.  Typical negligence and medical malpractice cases deal with the events of a few days at most, and may focus on only a few seconds, but nursing home cases frequently deal with events which unfold over a period of weeks, months and even years.  In Yeubanks, the charting in question spanned less than an hour, whereas the author of this article has been involved in nursing home cases involving charts which spanned five or more years.  The difference in trying to fill in the blank of 60 minutes vs. blanks scattered over more than 2.6 million minutes should be obvious.

As a result of the difficulty in reconstructing these gaps, in some cases Plaintiffs’ attorneys have successfully argued that where there are gaps in charting, even if those gaps cannot be used to conclusively show that care was not rendered, Defendants, likewise, should not be allowed to claim the care was rendered.  The mantra of the Plaintiffs’ bar is a nursing axiom, “Not charted, not done.”  The Defendant’s response to this must be to show that care was given, even if it was not charted in the most common fashion, or at all.

If there are periods where feeding and hydration are not documented, the Defendant must determine if it can be shown that the resident’s weight remained stable during that time.  If delivery of medication is not documented, the Defendant must attempt to show that symptoms of being off a medication did not present themselves.  It may be possible, on rare occasions, for a Defendant to produce a witness who remembers specifically delivering care that was not charted.  An advantage of the extended duration of the average nursing home stay is that gaps in charts cover a much smaller percentage of the entire stay, as compared to a hospital admission.  When plotting the existing chart entries on a graph, it may be obvious from the overall trend in charting that the requisite care was actually given.  Paradoxically, Plaintiffs’ attorneys have been known to contend that a perfect chart is a fraudulent chart, and most experts will testify that they have never seen a perfect chart.
  The downside of these arguments should be clear, most defense arguments refuting or explaining charting gaps, even when successful, result in prolonging litigation and require meticulous, in-depth analysis, cross-referencing different documents in the resident’s chart, costing the parties additional time and money.

A related issue in nursing home litigation is that, while “not charted, not done,” sounds simple enough, attorneys disagree vehemently over when something is or is not “charted.”  The various tasks performed by CNA’s are typically recorded on an Activities of Daily Living or “ADL” sheet, while medications, nutritional supplements, and compliance with physicians’ other orders are typically recorded on a medication administration record, or “MAR.”  The resident’s chart will also usually contain nurse’s notes and physicians orders.  I say “typically,” because the charting does not have to be done this way.  In fact, while the state and federal regulations require that facilities maintain medical records, neither set of regulations contains any direction with regard to the form for recording such information.
  ADL’s and MAR’s are common, but they are, by no means, mandatory.  Thus, the fact that a blank on an MAR is not filled in does not, in and of itself, mean anything.  The delivery of a medication indicated on an MAR could just as easily be recorded in the nurse’s notes – and either method is in compliance with the regulations.  Again, while the ultimate goal is to produce an accurate record of the care provided, regardless of form, a lack of standardization of the record-making process makes proving that care was or was not delivered a more time-consuming undertaking.

When faced with a case in which a nursing home resident’s weight and health steadily declined, in which feeding, hydration, and turning and repositioning were charted only irregularly, and in which the gaps cannot be filled in, Defendants can be trapped in a prison of their own making.  Even if the resident’s decline was unavoidable and the nursing home did everything in its power to meet the needs of the resident, it may be nearly impossible to reconstruct the care that was given over the course of what may easily have been a stay of several years.

Nursing home attorneys can, and do, spend many hours wrangling over what constitutes sufficient proof that care was or was not given.  Argument over the meaning of regulations and the significance of missing or incomplete records is critical to the outcome of litigation.  However, the underlying issue for nursing homes is proper charting and proper maintenance of charts, important elements for the successful operation of a nursing home.  In a nursing home, the management personnel change, caregivers change, physicians change – the one constant should be residents’ charts.  A properly created and maintained chart can help short-stop protracted litigation.  Nursing home litigation is an arena where the adage, “An ounce of prevention is worth a pound of cure,” certainly holds true.  If there can be no doubt about what happened to a patient, good or bad, then there is much less fodder for the attorneys’ arguments.  While the adversary system is designed to find truth through the presentation of opposing, slanted views of the facts as they are known, the truth is much easier to find when it is simply written down.
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